Bowl-O-Mat, Inc., 429 U.S. 477, 489 (1977) (emphasis in original): if. Areeda, Antitrust Violations Without Damage RecolJeries, 89 HARV. L. REV. 1127 , 1139 (1976 ("an antitrust damage assessment cannot be divorced from thoughtful attention to the rationale for liability and the internal logic of the liability holding") 6. The Court unquestionably could undertake such a redrafting since the Sherman Act essentially authorized the federal courts to draft a common law of competitive rights. See National Soc'y of Professional Eng'rs v. United States, 435 U.S. 679, 688 (1978) (''The legislative history [of the Sherman Act J makes it perfectly clear that [Congress] expected the courts to give shape to the statute's broad mandate by drawing on common-law tradition."); Berkey
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[Vol. 33:329 Section 4 of the Clayton Act 7 supplements criminal antitrust sanctions 8 by awarding successful private plaintiffs three times the amount of their injury. The purposes of treble damages are twofold: to compensate plaintiffs for their injury and to punish the defendant in order to deter future violations. 9 Unfortunately, courts construing section 4 have assumed that all antitrust violations cause essentially the same kind of competitive injury. They have, therefore, computed damages for different classes of anticompetitive behavior by the same method, regardless of whether deterrence and compensation are economically justified. But the economic injury that a firm causes consumers by exploiting market power differs intrinsically from the injury it causes competitors by obtaining, maintaining, or expanding that market power.
lO Consequently, both the rationale for assessing Photo, Inc. v. Eastman Kodak Co., 603 F.2d 263, 272 (2d Cir. 1979 7. "Any person who shall be injured in his business or property by reason of anything forbidden in the antitrust laws may sue therefor ... without respect to the amount in controversy, and shall recover threefold the damages by him sustained, and the cost of suit, including a reasonable attorney's fee." 15 U.S.C. § 15 (1976) . Section 4 of the Clayton Act superseded § 7 of the Sherman Act, ch. 647, § 7, 26 Stat. 210 (1890) .
8. 15 U.S.C. § § 1-2 (1976) (imposing criminal sanctions of fine or imprisonment).
9. Pfizer, Inc. v. Government of India, 434 U.S. 308, 314 (1978) ; Illinois Brick Co v Illinois, 431 U.S. 720, 746 (1977); Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477, 485-86 (1977); Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U.S. 100, 130-31 (1969) . The Court has also characteTlzed the deterrent two-thirds of the damage award as concurrently encouraging "private attorneys general" to augment public enforcement of the antitrust laws. Illinois Brick Co. v. Illinois, 431 U.S. at 746; Hawaii v. Standard Oil Co., 405 U.S. 251,2629912). But encouraging private enforcement is merely a means to achieve the objectives of eterrence and compensation. q: Block, Nold & Sidak, The Deterrent Effect of Antitrust nforcement (article forthcoming in J POL. EcoN., 1981) (empirical evidence that pri te antitrust enforcement deters horizontal minimum price fixing).
To say that a certain part of the treble damage remedy serves specifically to compensate to deter IS misleading because, for the first third of the award, each dollar concurrently ompensates and deters. q: Posner, &tn'bulion and Related Concepts of Pumshmml, 9 J LEGAL TUD. 71, 72-74 (1980) (clarifies confusion between legal and economic meanings of deterrence).
10. Professor Baxter apparently was the first to denominate and distinguish exploitative antitrust damages and, as a corollary, the method for calculating their amount necessarily depend on whether the injurious behavior is exploitative or expansIonary. II Although the view that antitrust law should seek to maximize consumer welfare has many adherents,12 this note assumes that the antitrust laws should serve to maximize the wealth of society-that is, of both producers and consumers-rather than the wealth of consumers alone. 13 Furthermore, the neglected law of antitrust remedies is as important to this goal as the law of antitrust liability. Part I of the note analyzes the consumer's economic injury from exploitative behavior and shows that, prevailing contrary opinion notwithstanding, the Clayton Act does not unambiguously establish a consumer right to be free from such injury. Because the prevailing interpretation may cause allocative inefficiency, Part I proposes a countervailing producer~ right and a corresponding damage rule.
Part II analyzes the kind of injury that competitors suffer from expansionary behavior. It criticizes the competitor's right suggested by the current damage rule and proposes an alternative right and damage rule that would improve social welfare by enhancing productive efficiency. Part III proposes implementing the economic rights suggested in Parts I and II through a judicial test for calculatbehavior and expansionary behavior, see note 21 i,yra, though no detailed explication appears col/usive practices and exclusionary practices. R. POSNER, ANTITRUST LAw: AN ECONOMIC PERSPECTIVE 28 (1976) (collusive practice "involves cooperation between competing sellers . . . to raise the market price above the competitive level" whereas exclusionary practice is "a method by which a firm ... having or wanting a monopoly position trades a part of its monopoly profits ... for a larger market share").
11. Cj. Areeda, SIIpra note 5, at 1127 ("[T]he desire to encourage private enforcement and to penalize antitrust violations is no excuse for awarding damages that are non-existent, inconsistent with antitrust policy, or unconnected with the true rationale for imposmg antitrust liability.''); Baxter, supra note 2, at 816 ("The Brunswick decision ... will force the federal courts, at least at the damages stage, to articulate with precision those respects in which the defendant's conduct is anticompetitive.") (citing Brunswick Corp. any other goal causes consumer demand to be satisfied at a higher cost than necessary). Utz'lzian'anism, Economics, and Legal Theory, 8 J. LEGAL STUD 103, 119 (1979) . [Vol. 33:329 ing antitrust damages that would severely restrict the availability of such damages.
See Posner,

I. CONSUMER INJURY FROM EXPLOITATIVE BEHAVIOR
One way monopolies cause economic injury is by exploiting preexisting market power. This part reviews the economics of exploitative behavior, examines the prevailing court-created right of consumers to competitive prices, and argues that a social welfare standard requires a countervailing right of producers to efficient exploitation of their monopoly power.
A. The Economics if Exploitative Behavior
A monopoly, or a cartel-whose members jointly simulate the pricing decisions of a monopoly--can exploit its market power l4 to earn greater profits than would competitive firms. Because it lacks market power, a competitive firm must sell its goods at their marginal cost.1 5 A monopoly or cartel, on the other hand, can sell at a price above marginal cost. This departure from marginal-cost pricing has two consequences, one of which affects the monopoly's customers, and the other, society as a whole.
Monopolistic pricing decreases the welfare of the monopoly's customers because, unlike customers of competitive firms, a monopoly's customers pay more for a good than its marginal cost. If the monopoly charges a single price to all its customers, it will exact profitscalled "monopoly rent"-that are equal to the difference between the price it charges for its good and the competitive price, multiplied by the number of goods the monopoly sells. The monopoly rent, then, is the amount that consumers pay for the monopoly's good in excess of a competitive price. 16 It denotes the producer's usurpation of a part of the value that consumers attach to a good beyond its 15. Marginal cost measures "for small changes in output" the degree to which a firm's "total variable cost changes per unit change in output." M. FRIEDMAl'<, PRIGE THEORY 114 (2d ed. 1976) .
16. Rather than producing qc and pricing competitively at Pc> which would equal marginal cost at that output, the monopoly or cartel restricts output to qm' where marginal cost equals marginal revenue. Because demand is not perfectly elastic, production at qm implies the higher price Pm' price-the "consumer surplus."17 By itself, this usurpation is not a social cost but simply a transfer of income from consumers to the producer. 18
Monopolistic pricing affects society as a whole because, in order to raise prices and earn a monopoly rent, monopolies and cartels normally must produce fewer goods than competitive firms would. As a result, consumers who would have purchased the product at the competitive price but who value it less than the monopoly price will instead buy substitute goods whose costs of production exceed the marginal cost of the monopolist's product. Economists call this substitution of less efficiently produced goods for the monopolist's over- 17. Alfred Marshall introduced the notion of consumer surplus, which corresponds to the area atij" in Figure 1 , supra note 16. Marshall defined it as "[ t )he excess of the price which [the consumer] would be willing to pay rather than go without [the product), over that which he actually does pay." 1 A. MARSHALL, PRINCIPLES OF EcONOMICS 124 (9th ed. 1890).
18. It is not a social cost. The government could countervail it by imposing redistributive taxes or compensatory antitrust remedies. [Vol. 33:329 priced product "deadweight loss."19 Unlike monopoly rent, deadweight loss is a true social cost. It denotes wasted resources and, thus, economic inefficiency.
Nonetheless, monopolies may benefit society overall. Unlike a cartel, a monopoly can usually produce goods at lower cost than a competitive firm because efficient production may require investment in plants or equipment on a scale that small firms cannot afford. Thus monopolies may create cost savings that exceed the deadweight loss created by monopolistic pricing.
Indeed, monopolies need not generate any deadweight loss. If, instead of charging all customers the same price, the monopoly can perfectly price discriminate-that is, charge each customer the maximum amount he or she is willing to pay for the product-then the monopoly will produce exactly the competitive level of output. 20 Although the monopoly still exacts a monopoly rent-and indeed captures all consumer surplus-it does not reduce its production and thus does not cause deadweight loss. Perfect price discrimination, then, does not reduce society's wealth. It harms consumers only. in that they must pay the full value they attach to the monopolist's product. 21 Therefore, a monopoly that creates cost savings that ex-19. The measurement of deadweight loss has received considerable attention from economists, the pioneering work being Harberger, Monopoly and Resource Allocation, AM. EcON. REV., May 1954, at 77. Depicted graphically, deadweight loss as Harberger defined it, id. at 78, equals the triangle qe in Figure I , supra note 16. See also Hotelling, The General We(fore in Rates, 6 EcONOMETRICA 242, 245 (1938) A monopoly or cartel causes deadweight los~ whenever it is constrained to charge only a single price and, consequently, can maximize profit only by creating an artIfiCial scarcity to drive that price above marginal cost. See, e.g., Baxter, supra note 16, at 367-68 20. See F. SCHERER, supra note 14, at 320-21; R. POSNER, supra note 10, at 242. Scherer would characterize such behavior as first-degree prIce discrimmation. However, Scherer and Posner warn that perfect price discrimination i~ rare and that Imperfect price discrimination does not necessarily produce the competitive level of output F. ScHERER, supra note 14, at 320-21; Posner, supra note 2, at 934-35. For a mathematical analysis, see P. SAMUELSON, 42-45 (1947) . See generally J. ROBINSON, THE Eco-NOMICS OF IMPERFECT COMPETITION 190-94 (1933) . Posner also notes that Dennis Carlton "has offered an independent reason for ascribing deadweight loss to discrimination [:] ...
Relallon to Problems oj' Taxation and oj'Railway and Utility
FOUNDATIONS OF ECONOMIC ANALYSIS
[T]he proper comparison is not between the total output under discriminating and under single-price monopoly, but between the sum of the [deadweight loss] welfare triangles under the former and the single such triangle under the latter; the sum under the former may well be greater even if the output IS higher." Letter from Richard A. Posner to the author 2-3 (Feb. 11, 1980) (copy on file with Stanford Law Review). . 21. Posner argues that under perfect price discrimination the entire area tifd in Figure 1 , supra note 16, becomes deadweight loss because firms in the expansionary phase, see notes 10-11 supra and accompanying text, have the perverse incentive to invest resources up to that amount in expectation of obtaining an exploitative monopoly. R. POSNER, supra note 10, at ceed the deadweight loss caused by restricting output, or that practices perfect price discrimination, may be said to engage in dJicient exploitatzon. On the whole, the monopoly's behavior increases the wealth of society. Czty of Atlanta .24 According to Holmes, a consumer who has paid "more than the worth"25 of a product because of a price-fixing conspiracy is entitled to recover three times the quantity purchased at the collusive price, multiplied by "the difference between the price paid and the market or fair price. . . under natural conditions had Baxter, however, contends that Posner exaggerates deadweight loss. Baxter argues that although a cartel member may have an incentive to invest an amount equal to the expected value of the monopoly rent, It also "has a strong incentive to spend no more than is necessary" to obtain exploitative power. Moreover, he asserts that such investment in better product quality-such as offering more frequent flights over a given airline route-creates "an altered product definition ... having ambiguous ..yelfare implications." Baxter, Book Review, 8 BELL) ECON. 609,610 (1977) 234, 240-41 (1969) . This note assumes that the area eft in Figure 1 , supra note 16, better approximates the deadweight loss from a single-price monopoly and that a relatively perfectly price-discriminating monopolist causes only a trivial deadweight loss.
B. The Law of
Some consumers receive windfalls, not injuries, from price discrimination insofar as they pay lower prices than the price that would obtain if the monopolist charged a single price. £oe, e.g., Areeda, supra note 5, at 1137 n.50. [Vol. 33.:329 the combination been out of the way."26 In most cases, this measure amounts to three times the monopoly rent. Subsequent decisions 27 have applied the Chattanooga Foundry damage measure in horizontal minimum price-fixing cases but have ignored the underlying economic relationship between monopoly rent and deadweight loss.28
From damage rufe to consumer right.
The Chattanooga Foundry damage measure supports the inference that a consumer has the right to recapt ure consumer surplus when firms restrict output, but it also supports the conflicting inference that a consumer has the right to recapture that surplus whether or not firms restrict output. The first interpretation finds support in Holmes's reference to "natural conditions had the combination been out of the way."29 Although Holmes may have used the term "combination" only because the defendants in Chattanooga Foundry were members of a cartel, it is plausible that Holmes understood that the classic trust would restrict output as would a single-firm monopoly, 283-86 (1956) .
Id. See also M. FOR KOSCH, ANTITRUST AND THE CONSUMER (ENFORCEMENT)
27. After 73 years, the Supreme Court confirmed the vitality of the Chattanooga Foundry damage rule but still failed to define the consumer's right or to acknowledge its current ambiguity. Reiter v. Sonmone Corp., 442 U.S. 330 (1979) . Writing for a unanimous Court, Chief Justice Burger held that "[a] consumer whose money has been diminished by reason of an antitrust violation has been injured 'in his ... property' within the meaning of § 4." Id. at 339 (ellipsis in original). Burger rested his holding upon Holmes's statement that injury arises from paying "more than the worth" of a product, and upon Holmes's subsequent sentence: "A person whose property is diminished by a payment of money wrongfully induced is injured in his property." Id. at 340 (quoting Chattanooga Foundry & Pipe Works v. City of Atlanta, 203 U.S. 390, 396 (1906) ).
28. That is, courts have awarded three times the rectangle bad in Figure 1 , supra note 16, but have ignored the triangle cif. See R POSNER, supra note 10, at 224, Hay, Book Review, 31 VAND. L. REV. 427, 433 (1978) without offering any compensating reduction in cost from scale economies. 30 Thus, Holmes may have considered consumers entitled to their consumer surplus only when they had purchased a product whose price was fixed by a cartel rather than a monopoly-that is, only when the consumer had paid "more than the worth" of the product as the direct result of an output restriction by a "combination," an artificial supply condition disturbing the "natural condition" of a competitive market.
The second, and prevailing/ 1 interpretation of Chattanooga Foundry gives the consumer the right to retain consumer surplus regardless of whether the producer has usurped that surplus efficiently or inefficiently. More precisely, this interpretation gives the consumer a right to retain the value he places on a product in excess of its marginal cost of production at the competitive output level. But the precise definition of this consumer right remains a neglected issue.
C. A Proposed Right and Damage Rule to Enhance Allocative Ejjiciency
An antitrust right predicated on allocative efficiency would embrace the first interpretation of Holmes's Chattanooga Foundry rule and grant the producer a right to dJicient exploitation. This right allows the producer, first, to exact consumer surplus in a manner that does not restrict output. Second, it allows a producer to restrict output below 30 No doubt, when Holmes contemplated Marshall it was John, not Alfred. Yet Holmes was an early advocate of applying economics to legal problems. See Holmes, The Path of the Law, 10 HARV L. REV. 457, 469, 474 (1897) .
Congress showed particular concern for exploitation by cartels as opposed to single-firm monopolies. See 21 CONGo REC. 2457 (1890) (remarks of Sen. Sherman) ("The price to the consumer depends upon the supply, which can be reduced at pleasure by the combination . . . . The aim is always for the highest price that will not check the demand, and, for most of the necessanes of hfe, that is perennial and perpetual ") (emphasis added), quoted in Brief for the United States as Amicus Cunae at 13, Reiter v. Sonotone Corp., 442 U.S. 330 (1979) .
31. An indication of the prevalence of the second mterpretation is the judicial inclination to impose liability on the approximation of perfect price discrimination through tie-in sales. E.g., International Salt Co. v. United States, :332 U. S. 392 (1947); Siegel v. Chicken Delight, Inc., 448 F.2d 43 (9th Cir. 1971 ), cerl. dented, 405 U.S. 955 (1972 ; see R. POSNER, supra note 10, at 173-74. Yet courts have not held that the exaction of consumer surplus by a seller alone violates the antitrust laws. See Berkey Photo, Inc. v. Eastman Kodak Co., 603 F.2d 263, 274 n.12 (2d Cir. 1979) (Kaufman, C.j.), cert. denied,444 U.S. 1093 (1980) ("lawful monopolist [is not] ordinarily precluded from charging as high a price for its product as the market will accept").
The second interpretation may have descended from St. Thomas Aquinas's notion of the just price, see 2 T. AQUINAS, SUMMA THEOLOGICA quest. 77, at 1513 (Eng. Dominican Provo trans. 1947), which the economic historian Joseph Schumpeter in turn has traced to Aristotle.
